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So you think you want to litigate?

= Duties
o Factors to consider when suing and being sued

= Protection and Powers
o Out of court safeguards, Court applications, compromise

= Costs
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4 Problem Cases

1. Demand to pursue weak claim
2. Proprietary claim against the fund
3. Claims against beneficiaries

4. Facing a claim not pursued
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Whether to sue or to defend?

1. Powers to sue or defend
2. Prudent to sue or defend

3. Protected in suing or defending
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Powers

= Rights to litigate an incident of ownership and title

= Common law duty of care

“... [As] a general rule a trustee sufficiently discharges his duty if he takes in managing trust affairs all those
precautions which an ordinary prudent man of business would take in managing similar affairs of his own.”
(Speight v Gaunt)
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Presenter Notes
Presentation Notes
Lewin 34-022

 The trustees’ legal ownership95 enables them to bring common-law proceedings against third parties96 without joining the beneficiaries.




Powers — Proper Exercise

(1) A duty to act responsibly and in good faith;

(2) A duty to take only relevant matters into account;
(3) A duty to act impartially; and

(4) A duty not to act for an ulterior purpose.

= Trustee unanimity — general rule
2 Re Maud (No2) [2019] Ch. 15

= Executors?
2 (Re AMT Coffee Ltd [2020] 2 B.C.L.C. 50)
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Lewin 34-022

 The trustees’ legal ownership95 enables them to bring common-law proceedings against third parties96 without joining the beneficiaries.

28-086
As to bringing legal proceedings, trustees must in general act jointly when doing so. One or more trustees cannot sue to enforce a right forming part of the trust property, even if the dissenting trustee is added as a defendant, where there is no more than a disagreement in good faith as to bringing proceedings. That course is permissible only where the dissenting trustee is acting in breach of trust in refusing to join in the proceedings296 or, no doubt, where other special circumstances apply.

 In re Maud (No 2)

115.  I consider that these conclusions are supported by the authorities to which Mr Brisby referred me which are summarised in Lewin on Trusts , 19th ed (2014), paras 29-068–29-071. The conclusion that the power of the court to entertain a claim by one of two joint owners of a debt depends upon it being shown that the other joint owner is in some way acting in breach or non-performance of trust in refusing to take action to recover the debt can also be seen from the dictum of Warrington J in Ellis v Kerr [1910] 1 Ch 529 , 540:

“It is perfectly true that authorities have been cited in support of the well known practice and doctrine in the Court of Chancery, that if a covenant is entered into with two persons jointly by a third person, and one of those joint covenantees refuses to sue at law, the court will allow one of them to sue the covenantor, making his co-covenantee a party to the action. But that seems to me to depend upon a perfectly well known principle of equity, and to arise, as do so many equitable principles, out of the doctrine of trusts. I think it arises from this notion, that if a covenant to pay a sum of money is made with two jointly, each of them is trustee for the two and for the other, and if one as such trustee refuses to join in the action which in all honesty he is bound to bring for the benefit of his co-covenantee , then his co-covenantee is entitled to make him a party to the action in order that he may be bound, and to recover the moneys secured by the covenant.” (My emphasis.)

In my judgment, the court does not have such power to entertain a claim if there is a genuine disagreement between trustees as to whether, and if so, how, their powers to make such a claim should be exercised.


Lewin

There is no need in normal circumstances for beneficiaries to be joined as co-claimants (or defendants), for the trustees represent the trust.7 

If one of several trustees refuses to be joined as a claimant,8 or if there are special reasons for his not being a claimant, for example because he is implicated in the loss which is the subject-matter of the action, then he should be joined as a defendant.9 A similar principle applies to executors.


AMT
"[C]o-executors, however numerous, are regarded in law as an individual person. The same principle applies under a joint grant of administration. Thus, as a general rule, the act of one of joint representatives is regarded as the act of all and is binding unless the case falls within one of the exceptions considered later in this section.“



“Impartiality” Generally

= “Primary duty to the trust as a whole” Lewin 29-062

= Lewin 29-064

o “Where, however, the settlement does authorise the trustees to
discriminate, as in the case of discretionary trusts or dispositive powers,
it is meaningless to speak of a duty to act impartially between the
beneficiaries. The very discretion conferred is to prefer one over another;
unfairness is not a ground of challenge.”
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Blatchford v Laine 

112. It is part of his duty as administrator to protect the estate and the interests of the beneficiaries in it. Ordinarily, subject to satisfying himself that there is a proper basis to do so, Mr Blatchford ought to protect the deceased estate, and the residuary beneficiaries' interests, as against the claim of Tapio as a stranger to the trust.





Duty and “Best Interests”™

Alsop Wilkinson v Neary [1996] 1 WLR 1220

“Trustees have a duty to protect and preserve the trust estate for the benefit of the beneficiaries and
accordingly to represent the trust in a third party dispute”

Administration of Estates Act 1925, S.25(a)

Merchant Navy Ratings Pension Fund Trustees Ltd v Stena Line Ltd [2015] Pens.
L.R. 239

Airways Pension Scheme Trustee Ltd v Fielder [2019] 4 W.L.R. 9
o Benefit to some
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61. The personal representatives’ fundamental duty was to get in and protect the estate. No doubt, in many cases, where the beneficiaries of the estate were, themselves, asserting the estate’s right to a particular asset, it would be appropriate for the personal representatives to, simply, stand by and await the outcome. In that context, an unnecessary intervention could sound in costs.�

Merchant Navy Ratings Pension Fund Trustees Ltd v Stena Line Ltd [2015] Pens. L.R. 239 

228  In this regard, I agree with Messrs Tennet, Green and Simmonds that the ‘best interests of the beneficiaries’ should not be viewed as a paramount stand-alone duty. In my judgment, it should not be treated as if it were separate from the proper purposes principle. In fact, it seems to me that the way in which the matter was put by Lord Nicholls extra judicially sums up the status of the best interests principle and the way it fits in to the duties of a trustee. It is necessary first to decide what is the purpose of the trust and what benefits were intended to be received by the beneficiaries before being in a position to decide whether a proposed course is for the benefit of the beneficiaries or in their best interests. As a result, I agree with his conclusion that ‘.. to define the trustee's obligation in terms of acting in the best interests of the beneficiaries is to do nothing more than formulate in different words a trustee's obligation to promote the purpose for which the trust was created.’�
229  In my judgment, it is clear from Cowan v Scargill that the purpose of the trust defines what the best interests are and that they are opposite sides of the same coin, an approach which is supported by the way in which the matter is dealt with in Harries v Church Commissioners , another case concerning investment policy and in Australian Securities and Investments Commission v Australian Property Custodian Holdings Limited (No 3) in which Murphy J made comments which were obiter in which he described the principle as a ‘portmanteau’. The learned Judge's comments were made in the context of his consideration of a statutory duty to act in the best interests of the members of a trust. He explored the common law and equity in some depth and concluded that the statute did not extend beyond the general law. If by his conclusion that the ‘best interest duty’ operates ‘in combination with other duties’ he meant that it flows from and is moulded by the trustee's obligation to promote the purpose for which the trust was created, I agree. As Lord Nicholls pointed out, first it is necessary to determine the purpose of the trust itself and the benefits which the beneficiaries are intended to receive before being in a position to decide whether a proposed course is in the best interests of those beneficiaries.� 
Airways

a trustee is entitled to be indemnified from the assets of the trust if, in the specific circumstances of the particular case, the trustee would be acting in the interests of the trust as a whole by appealing.

75.  Counsel for the Trustee gave a number of examples of situations where it could be in the interests of a trust as a whole for trustees to take a particular step even though it involved balancing the interests of different beneficiaries, or classes of beneficiaries. It is not necessary to go through these examples, because in my judgment the principle for which counsel contended is supported by Spencer v Fielder . Sir Terence Etherton C's first reason for holding that it was in the interests of the Scheme for the Trustee to defend the Main Proceedings was that it was in interests of the overwhelming majority of members of the Scheme—not that it was in the interests of all beneficiaries of the Scheme. (Sir Terence Etherton C's second reason was that it was important to resolve the uncertainties to which BA's allegations gave rise.)




Discretion — Merits Investigation

= Brinner v Brinner [2026] EWHC 1462 (Ch)

“61....The task for an independent personal representative would in the first instance involve a limited

scoping exercise...Any independent personal representative would have to consider the proportionality of
the cost on an ongoing basis...

52...Even if on further investigation there is a strong argument that the Deceased beneficially owned these
or other assets, establishing that in law could be time consuming and costly. The potential upside may be
large, but the potential cost is probably also large.”
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Discretion — Merits Assessment

= Shah v Shah [2020] EWHC 1840 (Ch)

o Obligation to get in assets is not absolute

o Value and circumstances

o Proportionality

o Litigation risk

. “Atrustee is not and is not required to be a crusader for his trust”

= Woolls v Byrtt [2026] EWHC 1141 (Ch) — non-defendant beneficiary interest

= Re Beddoe at 562
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79. There is, likewise, a helpful and sensible measure of agreement between the parties as to the relationship between a
trustee's conduct and the nature of the subject matter of the trust. It is not in doubt but that, where a trust asset is a chose in
action (such as the indentures in this case) a trustee has, in principle, a duty to get in the asset the subject of the chose. It
was, rightly, recognised, however, on behalf of Jaivant, that a trustee's obligation in relation to a trust asset is not absolute
and will necessarily differ having regard to the value of the asset and, I would add, the circumstances faced by the trustee,
in respect of the asset.

80. In the case of a low value asset, it would plainly be disproportionate for a trustee to expend substantial time, or resources,
if that is what was necessary to get in, or protect the asset, particularly if there was a reasonably perceived uncertainty of
result. Even if the asset is of potential value, if the circumstances are such that to secure, or protect, the asset, the trustee
would be required to involve himself and the resources of the trust in a legal, or factual, quagmire, with no certainty, or even
probability, of a successful outcome, then it is hard to see that a trustee's duty would necessitate that he take those steps. While
these questions are, manifestly, intensely fact sensitive, it is unlikely that a person of ordinary prudence would act in that way
in respect of his own affairs. A trustee is not and is not required to be a crusader for his trust and a trustee, who invests trust
resources in a lost, or weak, cause, is as, or more, likely to be in breach of his trust than in compliance with his duties as trustee.


81. I do not read Re Brogden (1888) 38 Ch D 546 , upon which reliance was placed by both parties, as tending to the opposite
effect and as treating a trustee, who, acting prudently, elects not to take particular steps to get in a chose, as being in breach
of his trust and liable, in consequence, for, in effect, the loss of the chose, or its value, save and unless he can prove that the
particular steps would have served no purpose. I am satisfied that a fair reading of the judgments in Re Brogden , both at first
instance, before North J and upon appeal, make clear that a trustee is only liable for breach of trust if there is demonstrated
against him a lack of proper diligence in the exercise of his duty to get in the assets. It is only once that is established that it
becomes for the trustee to show that, even with the appropriate measure of diligence, the loss complained of and in respect
of which suit is brought would have occurred.

Australian Prudential Regulation Authority v Kelaher [2019] FCA 1521 at [147], [153], [154]

The core trustee duty of determining whether a beneficiary has an entitlement is not analogous to a decision as to whether or not a chose in action, such as the right to make a claim for loss, should or should not be pursued. The latter decision is more akin to an exercise of discretion because it involves a potentially wide range of relevant considerations and an evaluation of all of those considerations including the amount at stake, the prospects of success, the practical and legal issues which will be confronted, and the available alternatives (at the least). Accordingly, I do not accept a fundamental plank in APRA’s case that the alleged existence of causes of action or reasonably arguable causes of action imposed on the trustee a duty to “exhaust” consideration of the potential choses in action and to inquire and obtain further information if any such further information was necessary to enable that exhaustive consideration to be given.
�
Re Beddoe
562
If there be one consideration again more than another which ought to be present to the mind of a trustee, especially the trustee of a small and easily dissipated fund, it is that all litigation should be avoided, unless there is such a chance of success as to render it desirable in the interests of the estate that the necessary risk should be incurred




Discretion — Funding

= Serious Organised Crime Agency v Szepietowski [2010] 1 W.L.R. 1316

o “In the first place, | know of no rule of the court, and | am satisfied that there is no case
which establishes any such rule, or even hints at it, that a trustee is bound to bring an action
at his own expense to recover the trust property.”

= See too Shah v Shah [2020] EWHC 1840 (Ch) at [82]

o “where no funds are available, trustees are under no obligation to take proceedings at their
own expense, unless the lack of funds arises out of the trustees' own breach of duty”

= CF — Rights of reimbursement and indemnity? Bradstock Trustee Services [1995] 1 W.L.R. 1405
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Serious Organised Crime Agency v Szepietowski [2010] 1 W.L.R. 1316 endorsing the quoted text of  Tudball v Medlicott (1888) 59 LT 370 , 373–374, per Kekewich J.

82. In regard to trust resources, or the funding of activities required to protect, or get in, assets of a trust, I am not aware of any obligation upon trustees to use their own funds, or resources, to take steps to preserve, or get in, the assets of a trust. Lewin on Trusts (19th Ed.) at 34-022 states that where no funds are available, trustees are under no obligation to take proceedings at their own expense, unless the lack of funds arises out of the trustees' own breach of duty. In Hobday v Peters (No. 3) 28 Beav. 603 , Sir John Romilly MR, in respect of an insurance policy assigned to trustees, decided that the trustees, who were without funds from the trust, were under no duty to pay the premiums.

Lewin 

19-044

Trustees are not expected to do any of the work on their own expense,202 but it does not follow from this that trustees can never be reasonably expected to incur an expense which cannot presently be funded from the trust property, because the principle is that trustees are entitled to be indemnified, and one of the available forms of indemnity is reimbursement.203 And so the fact that a trustee does not have cash in hand is not, in itself, a justification for a failure on the part of a trustee to incur an expense which can be reimbursed from the trust property when realised, for example obtaining necessary tax advice in respect of the sale of trust property, or property indirectly owned by the trust.204 

Different considerations apply to a case where there is no trust property from which a liability proposed to be incurred can eventually be reimbursed,205 or where the expenses proposed to be incurred are the costs of funding litigation which may exhaust the trust fund and leave the trustees with a substantial costs liability which they will bear personally.206 We consider that in determining whether a trustee can reasonably be expected to incur an expense which cannot presently be paid or recouped from the trust property, it is relevant to take into account the personal circumstances of the trustee, and whether the trustee is a professional or corporate trustee, or is an unremunerated lay trustee


Bradstock

In my judgment, the conduct of the trustees does not amount to a failure by them in the performance of their duty to protect the trust estate. It is true that they are unwilling to incur personal liability, but, before that point is reached, the entire trust fund as presently constituted would have been exhausted in indemnifying the trustees. They can reasonably take the view that they should not put the fund to that risk, a view apparently shared by Walker J., in that he withdrew their liberty to prosecute the action further if this application fails. 




An attenuated duty to...?

= Aduty to get in/safeguard the trust/estate
= Proper Claimant/Defendant in most proceedings

= To exercise the associated powers to sue/defend
o As an ordinary prudent person of business would
o Having regard to merits, net benefit and cost funding

= No obligation to self-fund
o The extent of the representative’s duty is limited by their right of indemnity
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The extent of the trustee’s duty is limited by the trustee’s right of indemnity: a trustee cannot be expected to litigate in defence of the trust property if to do so would or reasonably might deprive him of his right of indemnity, and the beneficiaries are unable or unwilling to indemnify him personally,522 and there are no other reasonable and lawful funding arrangements available which will provide full protection to the trustee.


Third party claims are generally for the benefit of all concerned in the trust or estate – either in recovering assets for the pool or preserving assets within the trust/estate

Provided litigating is prudent so that the costs are “properly incurred” an indemnity will be allowed and it is the trustee/PR’s duty to litigate for the benefit of the fund

if a trustee properly engages in litigation with third parties for the direct or indirect protection of the trust property he is entitled to be indemnified out of the property against all his proper expenses.




Summary

= Power
= Duty/Prudence

= Funding
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Out of court powers/considerations

= Indemnity/reimbursement — trust fund/beneficiaries

= Consultation and Consents: Clyne v Conlon [2021]
EWHC 2444 (Ch)

= Assent and assign - Coutts & Co v Banks [2002] EWHC
2460 (Ch)
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Coutts & Co v Banks [2002] EWHC 2460 (Ch)

13. Accordingly, it seems to me that Mr Dumont's submission based on the judgment of the Court of Appeal in Re Scott, followed by Harman J in Re Fitzpatrick, is correct. On the basis that the Chattel was, or may have been, an asset of the estate at the date of Miss Clough-Taylor's death, and given that it is not required for payment of debts or expenses or for any other purpose of the administration, it is open to the executor to vest it in the First Defendant by assent. That is what the executor ought to do. It is no part of the executor's duty in those circumstances to take any other than normal or routine steps to collect the asset and see that it is delivered to the legatee. Of course it may be that, in the particular circumstances, if the legatee did wish to take proceedings to recover the Chattel, it would be helpful, even if not strictly necessary, for the executor to assign to the legatee any cause of action it may have arising from the events as regards the Chattel since the death. It would be proper for the executor to offer the legatee such an assignment in order to assist her title. But the fact that this may be desirable, or even necessary, and that the legatee cannot be forced to accept an assignment, does not mean that the executor can be required by the legatee to do anything else, unless it be done at her expense. I do not suggest that it was not a proper course of the executor to investigate the position as regards the Chattel, but, having got to the present position, I think it right for the executor to draw a line and not to take further steps other than to assent and, if called for, to execute an assignment of the cause of action. In this way, the specific legatee would bear the cost, and the risk of failure, of any steps taken to recover the asset as the corollary of obtaining the benefit of such recovery if it were successful.

Conlon

33.  As stated in Williams at 57-14, if all the beneficiaries are ascertained, competent and capable of deciding whether or not to pursue or defend a claim, and they are agreed as to the course they want the personal representative to take, then the representatives are completely protected, and there is no need or justification for seeking the directions of the court. Where the beneficiaries are not agreed, then the representative is at risk of her claim to be indemnified from the estate being challenged.�



Derivative Claims

= See recently Kaur v Kaur [2025] EWHC 2806 (Ch)

o “34. In relation to disputes between beneficiaries of trusts or estates, however, the
position is rather different, and the starting point appears to be that the beneficiaries

should themselves litigate the issues, at their own cost, with trustee or personal
representative being neutral”

o “38...Where a trustee has properly concluded that bringing a particular action would not
be in the interests of beneficiaries, it should be open to a beneficiary to come to court at
his own expense to establish that that decision was wrong, which he can do by
successfully bringing that action.”
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Beneficiaries demanding that a weak claim is pursued
Q of discretion for the representative

Investigate, take advice, assess the probable net benefit, explain the impact of indemnity drawing first, set out merits reasoning to the beneficiaries for not pursuing

Representative does not want to be exposed to allegations of breach of duty in failing to pursue a claim:

No obligation to pursue a weak claim on behalf of the fund, the matter is one of discretion. But equally representative does not themselves want to run the risk of being sued

If arguable but weak seek an adequate indemnity from the fund assets with beneficiary consent

Seek external indemnities if required and reliable

If the indemnity position (including adverse costs indemnity) cannot be adequately secured in advance no obligation to litigate, equally if claim not properly arguable.

Leave the matter to the beneficiaries to litigate at their own cost via a derivative claim 

If a delay is created consider an application for leave to distribute the fund without the proceeds of the claim unless it is brought as a derivative claim within a certain period

If security against breach allegations is needed potential for Beddoe confirmation of the decision not to sue but consider proportionality of that step. Invite consent and release first. Where claim is against a beneficiary consider disclosure obligations (i) impacting adversely on any derivative claim and/or (ii) being a reason for the other beneficiaries to agree release to avoid the Beddoe


Distinguishing between claims against third parties and claims between beneficiaries in relation to claims vested in the estate

8. The fundamental dispute which prevented the estate accounts from being settled was as to amounts which Mother had
advanced to Kouri before her death. Kanta (and other siblings) were strongly of the view that these should be repaid by Kouri,
and were therefore assets of the estate. Although Kouri indicated a willingness in principle to make such payments, it proved
impossible to reach agreement on the amount to be repaid. The dispute escalated, with Kanta arguing that Kouri was legally
obliged to return the monies, and Kouri arguing that she was not.

9. Kanta strongly urged the Second Defendant to pursue the Loan Claim, and she had investigated it pursuant to her duties as
Executrix. She took the position that the claim was doubtful, and that the (minimal) resources of the remaining estate would
not be appropriately employed in bringing it. Thus, in the absence of any indemnity for costs incurred (which it is agreed was
never offered) she took the view that the claim was one which should be fought as between the beneficiaries, and that she
should remain neutral as regards such a claim.

10. By an Order dated 10 August 2020 (made in the Removal Proceedings), DJ Goldberg set a deadline by which Kanta
should issue separate proceedings to pursue her allegations about the monies produced by the remortgages of the Property
(the "Loan Claim"), if so advised.

11. Kanta issued the present proceedings as sole Claimant in relation to both the Loan Claim and the jewellery and rent claims
on a derivative basis on 29 January 2021. She chose to join all of the beneficiaries of the Deceased's estate as Defendants.

37. On the particular facts before me, I considered that the action should be permitted to proceed as a derivative action. My
primary reason for this was it seemed to me that the dispute to be litigated, having festered for 10 years, would continue until
it was resolved, and that, pursuant to the overriding objective of the CPRs as set out in CPR 1.1 , it was appropriate to decide
it at this time in this place, where all the parties stood ready to engage. A further adjournment would, it seemed to me, create
further costs without advancing in any way the objectives of justice.

38. The First Defendant also argued that, since the Second Defendant's decision not to bring the Loan Action in the name
of the estate was properly reached, it was inappropriate to allow the Claimant to – in effect – go behind it. I do not agree.
As Lord Templeman says in the passage from Hayim quoted above, it is not necessary to justify a derivative action to argue
that a trustee has breached his duty – an alleged failure of a trustee may be excusable or inexcusable. Where a trustee has
properly concluded that bringing a particular action would not be in the interests of beneficiaries, it should be open to a
beneficiary to come to court at his own expense to establish that that decision was wrong, which he can do by successfully
bringing that action. It is important that a beneficiary should not in this regard be able to usurp the functions of the trustee,
and to that extent it is clear that "special circumstances" must be present (see Roberts v Gill [2010] UKSC 22 at paras 103
& 110 ). However, in a situation where neither the trustee nor the other beneficiaries nor the court has any objection to such
proceedings being brought, and the distribution of the trust estate is in practice in suspended animation until the dispute
concerned is resolved, the bringing of proceedings in this form is simply the most efficient route to the resolution of the
issues, and I am prepared to permit it.







Decisions, Decisions

1. A claim by or against who?

2. Funding investigations/scoping
. Merits?

. Fighting funds?

. Recoveries”?

. Flow through benefits?

~N OO O b W

. Standing back
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General starting points

Trust dispute (friendly) Fund pays Fund pays
Trust dispute (hostile) Hostile costs - Neutral

- Consent

- Beddoe

- Properly incurred
Breach of Trust/Beneficiaries Hostile Costs Only if T/PR defends
Dispute successfully
Third party dispute Hostile costs - Neutral

- Consent

- Beddoe

Properly incurred
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General starting points

Trust dispute (friendly) Fund pays Fund pays
Trust dispute (hostile) Hostile costs - Neutral
- Consent
- Beddoe
- Properly incurred
Breach of Trust/Beneficiaries Hostile Costs Only if T/PR defends
Dispute successfully
Third party dispute with Hostile costs - Neutral
beneficiary - Consent
-—Beddoe

- Properly incurred
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Beddoe Apps — What are they really?

= Court authorisation to sue, to defend or not to do either
= Akin to a blessing — conferring issue estoppel immunity
= Authorises conduct without breach

= Onerous disclosure requirements: Representation of BOS Trustee
Limited re Q Trust [2025]JCA329
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14. The purpose of a Beddoe order application is to provide assurance to trustees and others who hold funds for the benefit of others that they are applying such funds correctly in prosecuting or defending legal proceedings (or in not doing so).


Lewin at 39-039

the question may be one as to the propriety or good sense of a proposed course of action in exercise of what are undoubted powers, such as a Beddoe application

39-040
Although it is commonplace to refer to all applications made under Part 64 as applications for directions,136 the term is more properly confined to an application as to some course of action proposed to be taken in exercise of the trustees’ powers, and perhaps then only if there is a surrender of the trustees’ discretion. The distinction is of some significance, since a declaration as to, say, the width of a class of beneficiaries as a matter of construction of the trust instrument will be a determination of one or more persons’ rights, whereas directions given on a Beddoe application will not. 

39-091
Even so, it is not always apparent in practice which jurisdiction is being exercised. In particular, trustees making a Beddoe application346 frequently seek the leave of the court to litigate, or not to litigate, without indicating whether they are asking for approval of a course already decided on or leaving the decision to the court.347 While the court could hardly authorise litigation whether or not there was a surrender of the trustees’ discretion if it took the view that a claim or a defence were likely to fail, factors other than the merits of the litigation itself may enter into the decision: if, say, a principal beneficiary were wholly dependent on a trust of modest size and the costs of litigating would be large in relation to the trust fund, the court might well approve a decision on the part of the trustees not to pursue a claim with reasonable merits, after consulting the beneficiary, even though it might have directed the litigation to be pursued had they surrendered their discretion.


Beddoe — A Requirement?

= Fernandez v Fernandez [2025] EWHC 2373 (Ch)

[91]
o In hostile litigation against a third party, a wise trustee or executor will normally seek the
protection of a Beddoe order (or at the very least obtain counsel's opinion that it is proper to incur
such liability) before engaging in the litigation, but that is not a formal requirement.

o in hostile litigation between a trustee or executor on the one hand and a beneficiary on the other,
the court is not usually in a position to make a Beddoe order.

o Yet that does not mean that it can never be proper for a trustee or executor to incur costs or a
costs liability in such litigation. The matter is fact-sensitive.
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Neutrality — Context

= Alsop Wilkinson v Neary [1996] 1 WLR 1220

“‘where the dispute is between rival claimants to a beneficial interest in the
subject matter of the trust, rather the duty of the trustee is to remain neutral”

1. Adverse proprietary claims against the fund
o  PE, CT, voidable settlements, S.423 |A

2. Beneficiary claimants or defendants - self-funding success

No secure indemnity, no absolute duty
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Not the case that the duty becomes one of total neutrality. Rather the representative cannot be assured that they will succeed in claiming or defending and cannot be assured that they will have an indemnity as a result. They could in normal TP disputes seek a Beddoe but because of the particular characteristics of these disputes they cannot usually do so. Hence, they cannot secure their indemnity and have no duty to litigate.

No secure indemnity, no absolute duty - The extent of the trustee’s duty is limited by the trustee’s right of indemnity

A Beddoe order would not be made
The representative would have no absolute secure right to an indemnity
They would have no absolute duty to litigate
They would likely fairly decline to litigate 
The interested beneficiaries could then bring a derivative claim
The representative can remain neutral

A specific response to (i) an unfair beddoe scenario and (ii) all interested beneficiaries being sui juris adults such that it is likely no Beddoe would be made

Where representative can secure a sufficient indemnity however they remain subject to the same duties to defend and to get in the estate and remain the prima facie proper parties to litigation




Beddoe — Examples

= Re Dallaway [1982] 1 WLR 756 — adverse beneficiary prop estop, whole estate, full indemnity (good
merits, no joinder suggested)

= Re Evans [1986] 1 WLR 101 — adverse beneficiary prop estop whole estate, all bens joined, no
indemnity

= Blatchford v Laine [2018] WASC 207 — proprietary claim to some assets, no self-funding risk, defence
authorised

= Lines v Wilcox [2019] Costs L.R. 1215 — Lifetime Ul transfers, executor claimant, Beddoe refused
(endorsed in Kaur v Kaur [2025] EWHC 2806 (Ch))

CF

= Dhillon v Dhillon [2019] EWHC 2442 (Ch) — Lifetime Ul transfers, executor claimant, Beddoe granted
(up to disclosure, good merits)
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Re Dallaway [1982] 1 WLR 756  
Claim against entire estate
The proposal was to obtain indemnities from all beneficiaries, not to join them
All were adult and sui juris
Merits were strong in favour of the estate

Re Evans [1986] 1 WLR 101
it would be most unjust if his client were to succeed in the action only to find that the farm and the house which ought to have been his must be sold in order to meet the unsuccessful party's costs of the action while, on the other hand, the deceased's other nephews and nieces, who were in truth the losers, would have started by risking nothing and would have ended by losing nothing

in a case where the beneficiaries are all adult and sui juris and can make up their own minds as to whether the claim should be resisted or not, there must be countervailing considerations of some weight before it is right for the action to be pursued or defended at the cost of the estate

 emphasise that these remarks are directed only to cases where all the beneficiaries are adult and sui Juris. The position might be entirely different if, for example, one of the beneficiaries was under age.


https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2018/207.html?context=1;query=%22Dallaway%22%20%20;mask_path=#fnB47 – Blatchford v Laine

Beneficially interested in some chattels
Claimed adversely a trust over others
Not a residuary beneficiary
Beddoe granted as not impacting Tapio’s interest in the estate even if he succeeded and the PR drew funds from the residuary – that only impacted the other beneficiaries 


Lines v Wilcox
Prospective claim to recover property extracted as a result of lifetime undue influence against some of the beneficiaries of the estate
Beddoe sought by executors to indemnity from the whole fund
Injustice arising from the prospective defendants potentially suffering an indemnity from their share of the estate in the event they ultimately succeeded in the claim
Court declined to order Beddoe relief where all of the interested beneficiaries were adult and sui juris and considered that declining such relief would prompt the executors to seek sufficient indemnities and if they were prompted not to proceed with the claim as their indemnity was not secured that would be grounds for a derivative action to proceed if the beneficiaries were so advised/interested
There is nothing to suggest that the beneficiaries interested in the relief could not consent to their shares of the estate being used by way of an indemnity, query whether on the facts of a given case that fund would suffice to provide adequate indemnity

Dhillon v Dhillon
19.  In a case whether the proposed claim is against a person who is a beneficiary then the court has to be alert to the potential for unfairness in the event that the claim fails and costs protection is given to another person who is both named as an executor and is a beneficiary. On behalf of the Defendants it is submitted that it would be monstrously unfair for the Claimant to be able to hide behind Beddoe protection should the undue influence claim fail.
21.  In my view in the case before me the merits of the claim are sufficiently strong as to make it appropriate for the court to fashion a way in which it can, subject to safeguards and limitations, be brought by the Claimant on behalf of the estate.
26.  In the present case, I do not regard the injustice argument as decisive. In the first place, there can be no question of the claim being funded at the expense of the estate as the estate has no liquid assets within it to fund the claim. The only remaining asset is a charge over the home of the First Defendant and his wife. It is I understand interest free. There is little incentive on them to repay the loan secured by it.
27.  Secondly, the injustice argument in this case is in my view outweighed by the merits of the claim. If the claim is successful, the making of a Beddoe order will entitle the Claimant to recover his costs out of the estate in the event that the claim is successful but the Claimant is not able to recover costs from the First Defendant and his wife personally. Thirdly, I propose to make my order subject to any order of the trial judge.
28.  The undue influence claim is a claim which belongs to the estate and needs to be made on behalf of it.
33.  My understanding is that there are no liquid assets within the estate to enable the claim to be funded at the expense of the estate. For the avoidance of doubt I shall direct that prior to judgment or further order the claim is to be funded by the Claimant otherwise than out of the estate.
34.  The main practical purpose of granting permission to bring the claim as I see it is to enable the claimant to recover his costs from the estate in the event they cannot be recovered from the First Defendant and his wife. I propose to make that order subject to the further provision that it is to be subject to any order made by the trial judge.







Neutrality when?

1. Beddoe injustice
2. Adult sui juris beneficiaries

3. No alternative adequate indemnity
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Clyne

39.  If the trustee is clearly advised that she has no reasonable prospect of success in defending the claim, then the reasonable course may be not to do so. Otherwise, a failure to defend places the trustee at risk of a claim from the beneficiaries. As the editors of Lewin on Trusts (20th edn) state, at para 48-104:

"The rationale for neutrality on the part of the trustee is not present because there is no rival with whom the claimant might fight his battle. For the trustee to allow the claim to go by default when there is a reasonable prospect of defence, but no effective defendant, would be tantamount to passive support to the claimant against the beneficiaries, not mere neutrality. It is one thing for a trustee to take proper measures for his own protection, but a trustee must not by his acts or omissions set up the right of a third party against the beneficiaries …"

66.  The position as analysed above remains the case, unless and until the beneficiaries are added as defendants, and in my judgment, Maria is acting reasonably by continuing to defend the claim until then.

Teixeira

62. The question, however, of the personal representatives’ degree of involvement is, ultimately, a question for their own resolution and not a question for the court. Accordingly, if, as here, the personal representatives took the view that the proper protection of the estate required them to take an active stance, then, subject to the costs risk to which I have just referred, they were perfectly entitled to take that position

63…The beneficial ownership of the properties is, as already set out, the fundamental question, in determining the value, even the solvency, of Abbas’ estate. It would, very arguably, be wrong for the personal representatives not to take and advance a view.



Neutrality Considerations

= Minors & unborns
= |ncapacitated beneficiaries

= Impecunious beneficiaries?
= Alternative indemnity options

i NEW SQUARE

Chambers


Presenter Notes
Presentation Notes
Lewin

48-108

	Factors which point towards leave to defend are the strength of the defence and the absence of adult beneficiaries with a substantial financial interest in defending the claim and the means to do so
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Powers — Compromise

S.15 Trustee Act 1925

A personal representative, or two or more trustees acting together, or, subject to the restrictions imposed in regard to receipts by a sole trustee
not being a trust corporation, a sole acting trustee where by the instrument, if any, creating the trust, or by statute, a sole trustee is authorised to
execute the trusts and powers reposed in him, may, if and as he or they think fit—

(c) pay or allow any debt or claim on any evidence that he or they think sufficient; or
(d) accept any composition or any security, real or personal, for any debt or for any property, real or personal, claimed; or
(e) allow any time of payment of any debt; or

(f) compromise, compound, abandon, submit to arbitration, or otherwise settle any debt, account, claim, or thing whatever relating to the
testator’s or intestate’s estate or to the trust;

and for any of those purposes may enter into, give, execute, and do such agreements, instruments of composition or arrangement, releases, and
other things as to him or them seem expedient, without being responsible for any loss occasioned by any act or thing so done by him or them if
he has or they have discharged the duty of care set out in section 1(1) of the Trustee Act 2000.
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two or more trustees acting together

The intention is that (except as provided in the section) at least two trustees shall act; it does not enable two trustees to bind a dissenting co-trustee.
�


Compromise - scope

= External Disputes v Internal Disputes
= Co-executor disputes (Houghton, Re [1904] 1 Ch. 622)

= The role of beneficiary consent
o 1975 Act Claims
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In Re Earl of Strafford, deceased 
First instance

“I think that it has to be borne in mind that section 15 is concerned with what may be called external disputes, or cases in which there is some issue between the trustees on behalf of the trust as a whole and the outside world.  It is not concerned with internal disputes, where one *33 beneficiary under the trusts is at issue with another beneficiary under the trusts. It is in this latter territory that the learning associated with Chapman v. Chapman [1954] A.C. 429 is particularly concerned. Where there is an external dispute, prima facie that learning plays no part. The question is whether the trustees are properly exercising the powers which section 15 confers upon them. I need hardly say that there is here no suggestion that section 15 is being used as a device to effect the variation of beneficial interests. Obviously in exercising these powers, like other powers, the trustees must act in good faith in the interests of all concerned, without preferring one beneficiary to another.�
 Nor is a strict mathematical and actuarial calculation of benefits the only criterion: a compromise which, on the best estimate available, confers unequal financial benefits may nevertheless be a good compromise which ought to be accepted if it is likely to resolve long-standing family disputes and promote family peace. A beneficiary who benefits least in money may benefit most in the value that he or she places on peace of mind. It will be remembered that under the Variation of Trusts Act 1958 the word "benefit" has been construed as not being confined to financial benefit.

Second, in exercising the power, the only criterion is whether the compromise is desirable and fair as regards all the beneficiaries. It is in the exercise of the power, and not in its existence, that any disparity of benefit between the beneficiaries must be considered. The greater the disparity, the less likely it is that the compromise will be regarded as being fair in the interests of all the beneficiaries, and so the less likely it is that the making of the compromise will be a proper exercise of the power. Nevertheless, as I have already indicated, financial parity is not all.

Appeal 
"Expedient for the trust as a whole" must mean, it seems to me, the same as "expedient in the interests of all the beneficiaries under the trust," provided that it be kept in mind that in considering the interests of the beneficiaries collectively, trustees must take into account the effect of what is proposed upon the several individual interests of the beneficiaries and hold the scale fairly between them.

The dispute which is sought to be compromised at the present stage is not a dispute between beneficiaries or those claiming to be beneficiaries under the trusts, but a dispute between the trustee and claimants whose claims are adverse to the trusts. It so happens that the adverse claimants are also beneficiaries under the will trusts in their original form, but this does not affect the fact that the claim sought to be compromised is not one between beneficiaries but one against the trust estate.

If the assets of a trust include a claim against some person, be he a stranger to the trust or a beneficiary under the trust, that claim is an asset of the trust. The trustees may enforce the claim, sell it, compromise it or compound it, or (if it be worthless) abandon it. In any case but the last the fruit of enforcing, selling or compromising the claim will replace the claim as an asset of the trust. None of these transactions involves any variation of the trusts or of the beneficial interests under them; there is merely a change in the composition of the trust fund. If the trustees compromise the claim at an unduly low level, they may be liable for breach of trust, but no variation of the trusts is involved. The trust fund will thenceforth comprise, in addition to other assets, the fruit of the compromise plus a claim against the culpable trustees. Maybe it would be possible in certain circumstances to get the compromise set aside, but otherwise the beneficiary's only remedy would be against the trustees personally.


Snell
 internal disputes, such as a dispute between beneficiaries as to the construction of the trust deed, fall outside the scope of the power.

Inheritance Act Claims, 5th Ed.�
On a literal reading of subs.15(f), a 1975 Act claim is “a claim … relating to the testator’s or the intestate’s estate”. However, the position is correctly stated in the following passage from The Law and Practice of Compromise66:

“The settlement of disputed claims arising under the [1975] Act should be seen against the background of the general proposition that such claims are claims against the individual rights of the beneficiaries of the estate and not against the estate as a whole. The consequence is that the personal representatives have no power to compromise claims under the Act pursuant to s.15 of the Trustee Act without reference to the beneficiaries. Accordingly, although necessarily parties to the proceedings, in the majority of cases the personal representatives take a neutral stance confining themselves to providing information about the estate and where they have it, of the deceased and his or her intentions. The appropriate course for the personal representatives to adopt (if the beneficiaries wish them to assume that role) is to seek to negotiate a compromise with the authority of the beneficiaries (with suitable indemnities as to costs and (if any children or protected persons are affected or if any real doubt exists as to the propriety of the compromise) for the personal representatives to apply to the court for its approval to any resulting compromise using the procedure available under para. 1A of PD 64A-Estates, Trusts and Charities”.

Foskett

 Section 15 is concerned with what may be called external disputes, in the sense of cases in which there is some issue between the trustees, on behalf of the trust as a whole, and a claimant whose claim is adverse to the trusts. It is not concerned with internal disputes, where one beneficiary under the trusts is at issue with another beneficiary under the trusts.

�In exercising their powers under s.15 the trustees must listen to the beneficiaries and pay full attention to their views and wishes; but the decision whether or not to compromise rests with the trustees, and even if all of the beneficiaries oppose the proposed compromise the trustees have power to agree a proposed compromise.�

 it is competent for an executor in a proper case to compromise a claim by his co-executor against the estate

Lewin

Nonetheless, we consider that if a beneficiary challenges, say, a decision of trustees to sell or not to sell a significant asset of the trust, such as an estate or a controlling shareholding in a family company, the statutory power is not available to enable the trustees to compromise with that beneficiary alone. But we consider that claims by a beneficiary not affecting the beneficial interests or their enjoyment may well be within the statutory powers; a claim to be provided with trust information,307 for example, not involving a claim of breach of trust, might properly be compromised by the trustees.

36-100
Claims to upset the trust on the ground of undue influence, or to upset transfers into trust under the insolvency legislation or the like, stand on a somewhat different footing.310 On the one hand, the claim is adverse to all those interested in the trust. On the other, the general but not universal rule is that the trustee should remain neutral and leave it to the beneficiaries to resist the claim.311 The rule as to neutrality, however, is adopted on the ground that a trustee who actively defends has no automatic right to recover his costs out of the fund at the expense of the claimant if the claim succeeds. The claim is nevertheless external to the trust of which the trustees have accepted the trusteeship.312 Our tentative view is that trustees may invoke the statutory powers in such a case to effect a compromise binding the trust.

See on the final point Blatchford v Laine 



Protective Applications

= Fitzhugh Gates/Cobden-Ramsay Orders
= Re Yorke Applications + indemnity/retention

= Benjamin Orders
o Representation of BNP Paribas Jersey Trust Corp Ltd [2010] JRC 199
o Parsons v Reid [2022] EWHC 755 (Ch)

o Kaur v Kaur
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Liability of trustees for distributing
24-029
The need for caution on the part of trustees derives from what was described as a “well established” principle of equity in Guardian Trust and Executors Company of New Zealand Ltd v Public Trustee of New Zealand,91 where Lord Romer said:92

“… [I]f a trustee or other person in a fiduciary capacity has received notice that a fund in his possession is, or may be, claimed by A, he will be liable to A if he deals with the fund in disregard of that 	notice should the claim subsequently prove to be well founded.”

The principle appears rather to derive from the rule that a person holding property (or owing a debt) with notice that another person has a beneficial interest in it will be liable if he applies the property in a manner inconsistent with the interest; 


A further alternative is for the trustees to apply for leave to distribute the trust assets notwithstanding the claim or possible claim. It is the practice of the court not generally to permit a trustee to distribute without notice to a claimant.121 If the claimant responds by issuing proceedings, the validity of the claim will be decided in those proceedings. The proper role of the trustees, and their risk as to costs, have been mentioned above and are fully discussed elsewhere.122 The court nonetheless has jurisdiction to permit or direct a trustee to distribute notwithstanding the existence of claims or potential claims from third parties.123 Suitable cases in which the court may order a distribution are where the identity of a potential claimant is unknown or where the possibility of a claim appears to be remote or speculative, not founded on firm evidence.124 The court may do so, in an urgent case, without notice to a known potential claimant.125 Such an order will not have the effect of destroying any proprietary rights of third parties but may afford protection against personal claims against the trustees from third parties,126 as long as full disclosure to the court is given by the trustees


Put up or Shut UP

Sherman

57.  The textbooks do not appear to offer an easy solution in such circumstances. There is no statutory time-limit for proceedings to challenge the validity of a will. It seems that an action may be struck out if there has been unreasonable delay, but the cases offer little guidance as to what this means in practice (see Williams op cit *778 para.35–03; Re Flynn [1982] 1 W.L.R. 310 ), or as to what directions the court can give. This subject was not explored in detail in the submissions before us. The powers of the court to control abuse and delay have been strengthened by the new CPR . However, even before those changes, the court's powers of direction under the old RSC Ord.85 (administration actions) were very wide. I see no reason why they could not have been used to impose a time-limit on a potential challenge to the probate — in effect a direction to “put up or shut up” — following which the executor would be free to distribute under the will.

Re Thomas

 The prospect of such a claim can be addressed by a direction that, unless Gareth commence such a claim within a given period, David shall be at liberty to distribute the estate in accordance with the terms of the Will on the footing that the Will is valid. (See Fitzhugh Gates (a firm) v Sherman [2003] EWCA Civ 886 , per Carnwath LJ at [55]- [57].)

Cobden-Ramsay

Nor did the court have to find explicit jurisdiction to make an order in the terms sought. S was not being debarred. If an order was made there was nothing to stop him bringing a claim to revoke the probate in respect of the codicil.� If he did so he would then be at liberty to bring actions against the beneficiaries under the codicil to recover the money as having wrongly been paid. What he would not be able to do would be to bring a claim against B for wrongly distributing the estate, or to allege that B had distributed it in bad faith. B was a neutral party who simply wanted to know what he should do. Although it was possible for an executor who had already got probate in simple form to then obtain it in solemn form, that would be a most unusual course to have to take. The court did have jurisdiction to make a Fitzhugh Gates order and the instant case was pre-eminently one in which such an order ought to be made.

Parsons v Reid – re trustee breach of trust claim

 Lewin on Trusts (20th edn) as to the nature of this jurisdiction, at paras 39-032 to 39-033:

It has been said that the power to make a Benjamin order is not apt where the trustees are faced with a claim to a beneficial interest which the claimant fails to pursue. The reason is that a Benjamin order caters for a case in which it is impossible or impracticable to establish a fact one way or the other; but if there is a claimant who has made a claim, the claim undoubtedly exists and it is in principle possible to decide it in such a way as to bind the claimant. Nonetheless, the court has jurisdiction to authorise trustees to distribute without regard to such a claim, by analogy to its jurisdiction to authorise a distribution despite an adverse claim to the trust assets from a third party, and will exercise it where there is reason to think that the claim is insubstantial. "



Re Yorke
Distribute notwithstanding potential claims unsatisfied/creditors unpaid
No comparator for trustees who have incurred a direct personal liability they cannot free themselves from not paying what they owe to creditors of themselves personally
If a trustee owes a liability they must simply meet it
Only exonerates the trustee/PR from a breach of duty claim and liability to the third party


Representation of BNP Paribas Jersey Trust Corp Ltd 

22.      This Court applies that approach in principle but of course it is impossible, at this stage, to know whether the claim which might be brought by the Seventh Respondent is or is not specious.  We simply do not have enough information to be able to form a judgment on that issue.  At the same time, it seems to us that equity demands that a person who has a claim brings it timeously, and does not sit on his hands making unparticularised threats or assertions and causing embarrassment thereby to a counterparty.  When that counterparty is a trustee owing duties to others, that is a demand that the Courts of equity will support to the extent that they properly can.  The Court’s trust jurisdiction after all arises out of the need to apply equitable principles to the issues which are before it. 
�23.      In this instance, the Court has no doubt whatsoever that it is wholly unacceptable for the present uncertain state of affairs to continue.  It is quite wrong that the Trustee of what appears to be a perfectly valid Jersey trust should be hamstrung in the performance of its trustee duties by an unparticularised and vague complaint which has neither been substantiated by detail provided to the Trustee nor taken forward by any hostile litigation.  It is not fair to the Trustee that it should be placed in this position.  Neither is it fair to the other beneficiaries of the Trust, who are precluded thereby from receiving any benefit out of the Trust for as long as the Trustee does not know whether it holds assets on the trusts of the settlement or on trust for the would be claimant. 

24.      It goes without saying that this Court makes no finding whatsoever today as to the merits or otherwise of any claim which the Seventh Respondent might bring.  However the Court does make the finding that it is incumbent on the Seventh Respondent to bring his claims before the Royal Court for adjudication, and that he should in effect be penalised, if he fails to do so, by being prevented from bringing any such claims without special leave of the Court to do so.  It is inconceivable that leave would be given to bring such claims against the Trustee unless it could be shown that the Trustee had acted intentionally, recklessly or with gross negligence in misleading the Court on this current application. 

25.      Accordingly the Court now orders that unless the Seventh Respondent brings proceedings in Jersey within six months of the date of this judgment, seeking to set aside all or part of the original transfers of assets into the Trust, the Trustee shall be entitled to administer the Trust free and clear of all and any claims which the Seventh Respondent might have or purport to have to the assets of the Trust (save as a beneficiary of the trust). 





4 Problem Cases

1. Demand to pursue weak claim
2. Facing a claim not pursued
3. Proprietary claim against the fund

4. Claims against beneficiaries
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Demand to pursue weak claim

Q of discretion for the representative

Investigate, take advice, assess the probable net benefit, explain the impact of indemnity drawing first, set out merits reasoning to the beneficiaries for not pursuing

Representative does not want to be exposed to allegations of breach of duty in failing to pursue a claim:

No obligation to pursue a weak claim on behalf of the fund, the matter is one of discretion. But equally representative does not themselves want to run the risk of being sued

If arguable but weak seek an adequate indemnity from the fund assets with beneficiary consent

Seek external indemnities if required and reliable

If the indemnity position (including adverse costs indemnity) cannot be adequately secured in advance no obligation to litigate, equally if claim not properly arguable.

Leave the matter to the beneficiaries to litigate at their own cost via a derivative claim 

If a delay is created consider an application for leave to distribute the fund without the proceeds of the claim unless it is brought as a derivative claim within a certain period

If security against breach allegations is needed potential for Beddoe confirmation of the decision not to sue but consider proportionality of that step. Invite consent and release first. Where claim is against a beneficiary consider disclosure obligations (i) impacting adversely on any derivative claim and/or (ii) being a reason for the other beneficiaries to agree release to avoid the Beddoe



Facing a claim not pursued

	BNP style order or Re Yorke order

	Retention 

	Negative declaratory claim provided adequate agreement and indemnity


Proprietary claim against the fund

	Duty to preserve the estate, attenuated in the neutrality scenario (i) prejudicial beddoe, (ii) sui juris beneficiaries, (iii) no adequate alternative indemnity

	Cannot allow to go by default, permitted to defend until appropriate beneficiaries are joined

	may be required to defend if (i) no appropriate defendant or (ii) Defendants can offer suitable alternative indemnity 


Claims against beneficiaries

	Duty to call in estate assets

	Not obliged to go to all lengths or pursue bad claims

	No duty to pursue where indemnity is not secure as a result of prejudicial Beddoe scenario

	Alternative indemnity needs to be considered

	If no adequate funding then derivative claim may arise
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